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I ntroduction

On 11-12 December 2001—one week after the sgning of the Bonn Agreement—the
Thomas J Wason JF. Inditute for Internationd Studies a Brown Univerdty, in
collaboration with the Center for Afghanigan Studies a the Universty of Nebraska,
Omaha, hoged a meeting entitted “(Re)establishing Politicd Structures in - Afghanistan”.
The meding brought together a mixture of experts on Afghan law, poalitics,
adminigtration, and society and experts on peace operations, recongruction, and
trangtiond politicd arangements. Those in attendance included participants in the Bonn
process, former minigers in the Afghan government, current and former US and UN
offidds, and severd eminent scholars. This combination of expertise dlowed an in-depth
exploration of inditutions in Afghanidan, past and present, to be combined with an
andydss of the chdlenges of redeveloping dable palitica inditutions. The purpose of this
megting was to explore the range of options and issues affecting the desgn and
implementation of inditution-building efforts. The following report is a reflection of the
issues discussed, and incorporates many of the ideas contributed by meeting participants.
The recommendations are the responsibility of the authors alone.

This meeting a Brown University extended the work begun a month earlier, when the US
Army Pescekesping Inditute at the US Army War College, Carlide, PA, convened with
the Watson Inditute another informa meeting that produced comprehensve mission
planning condderdions & a criticd moment—one day after the fal of Kabul. The report
of the discusson amongst Afghan expets and experienced operationd planners,
principaly a the UN and in the US Government, was entitled “Planning Condderations
for Internationd Involvement in Pogt-Tdiban Afghanigan” and is avaldble onrline (at
http:/carlide-www.army.mil/usacd/index.asp, www.haac/articles/ad75.htm, and
www.bjwa.org), or in hard-copy (The Brown Journal of World Affairs, Winter 2002,
Volume VIII, Issue 2). This document was circulated widdy in planning circles in the
UN, US and UK, as wel as amongst diverse communities, including codition militaries,
humanitarian organizations and devel opment agencies in the lead up to the Bonn process.

The Bonn formula envisons an dl-Afghan Interim, and then Trangtiond, Authority and
Adminigration, with the internationd community (including the United Nations and
multinationa peece forces) playing only an “assdance’ role—eschewing therefore the
options of patnership with an Afghan government, control of parts of it, or complete
governorship over it. This choice is a reversdl of the increasngly intrusive trend in
trandtiond adminidration from the internationd exercise of executive and legidative
powers in Eastern Savonia, Brcko, and Kosovo to globd sovereignty in East Timor.
Such an arrangement needs to result in grester popular participation on the one hand—by
cregting the politicd space for it during the trandtiona period; while a the same time
achieving harmonization amongst internationd and Afghan actors participaing in the
governance and reconstruction process.

While the November “Planning” report gleaned some principles for operating effectivey
and sugtainably in the Afghan context, the next step is to better appreciate the universe of
the country’s political and indtitutional evolution and determine how best to (re)establish
a gtable government in the wake of the war againgt a-Qaeda and the Tdiban.
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|. The Constdlation of I nstitutions

The politicd, socid, and governmenta environment of Afghanigan is presently a
fragmentary aray of inditutions. These incdude nationd inditutions (an Interim
Authority); locd inditutions (eg. village, dan, mosque); regiond inditutions (eg.
province, party/faction, tribe/ethnic group, domestic NGOs); and internationd ingtitutions
(eg. UN politicd and humanitarian agencies, the World Bank, internationd NGOs,
interested dates and codition forces, and an International Security Assistance Force).
Due to the ongoing conflict—comprisng US-led operations against suspected terrorists
and competition between Afghan factions—and the lack of supremacy and order among
these inditutions, they will continue to compete for influence and resources while
Afghanigan’'s basc conditions evolve. As politicad authority is reestablished, these
inditutions should be fashioned into a semi-cohesve framework, with basc delineation
of powers and non-violent digpute resolution mechaniams.

1. Political Space

As outlined in our earlier “Planning” report, the creation of politica space is essentid to
dlow a cohesve and representative system to emerge. Political space requires both a
physcd aea as wel as a socid environment within which people can mest, negotiate
and plan, free from the threat of force. The Bonn Agreement has left undefined many
crucd eements of the process of edablishing politicd inditutions. Many sengtive
issues, such as the means of sdecting government representatives and ensuring ethnic
and gender paticipation, will need to be hammered out through extensve negotiations
and difficult compromise. If the needs of condituencies are not incorporated into this
process, there will be ahigh likelihood thet the resulting politica indtitutions will fail.

2. National Institutions

Previous Modds. There are no nationd inditutions currently functioning in Afghanistan
Prior experience with naiond government has varied between two loose modes. The
firsds model is characterized by centrdization, concentration of power into the hands of a
narrow minority, and subjugation of oppostion by force. This approach was most evident
in the reign of Amir Abdul Rehman Khan (1880-1901), the Soviet-backed PDPA
government (1979-1992), and the Tdiban The second mode is characterized by efforts
to modernize the dtate apparatus while co-opting autonomous locd authorities through
patronage. This modd was mos evident in the reign of Amanullah (1920-1929) and
Zahir Shah (1933-1973). A third modd began to emerge in the brief period of politica
liberdization following the enactment of the 1964 Conditution This conditution, for the
fird time in Afghanigan’'s higory, envisoned a sysem of direct popular sdection of
representatives with the power to legidate and an independent judiciary.

Recommendations:

Diginguish Nationd Functions: In griking a baance between these modds there
is a need to determine which inditutions must have a nationd character, which
locd, and wha the rdationship between them should be. While military forces
must have a nationd function to defend borders and ensure internad coheson and
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integration, there may be an gopropriate role for loca control over basing,
recruitment, and non-militay polidng functions. Naiond inditutions will aso
have a ussful role in coordinating socia services and economic managemen.

3. Regional Institutions

Decentrdization The turmoil of the last 23 years has created a strong degree of regiond
autonomy in Afghanisan. Ethnic groups that were rdatively disenfranchised now have
autonomous military, and to a lessr extent, politicd dructures. These new politica
centers will have to be taken into account. Factional paty Structures at times have
functioned as mini-gate governments, carrying on foreign rdations, issuing visas and
even printing currency.

Military Forcess The mog dgnificant manifedtation of this decentrdizing trend is the
military forces currently contralling the regions of the country. Smilar to the period of
civil war between 1992-1996, the country is essentidly divided into 56 regions under the
control of autonomous military forces. An uneasy peace now exists, with the heads of
each region offering conditiond support to the new Interim Adminigration However,
this date of &ffars presently poses the grestest chdlenge to peace, and must be
addressed.

Recommendations:

Centrdize _and Regiondize Simultaneoudy: The chdlenge of the exiding
decentralized power dructure is to avoid regional autonomy that prevents the
development of nationd inditutions. The chdlenge of centrdizaion is to cregte
nationd inditutions that do not usurp al power and participation from the
regions, or that cause those regions to seek dternative political arangements
through force or disntegration of the state. The key to an gpproach in Afghanistan
is a duad and smultaneous process of centraization and regiondization, in order
to engage in aharmonized way in the regions and a the center.

Build Confidence between Rivas: Military leaders must be brought together to
re-build rdations and to mutudly reassure each other that use of force will not be
an option for dispute resolution A mechaniam that acknowledges past
transgressons without fear of prosecution may aso be necessary to reduce
tensons.

Integrate Security Arrangements. There must be immediate efforts made to create a non
politica, integrated military force that can act as a growing buffer between riva factions
and which can incorporate demobilized mujahideen.

4. Local Ingtitutions

The core of Afghan society has dways been located at the local leve. The process of
cregting a nationd identity and government collapsed following the Soviet invason and
during the ensuing 23 years of conflict. As a resut, the power to administer basc
government functions again devolved to the loca level. Although not democratic, these
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inditutions are representative of the locad population and, as such, they are a critica
resource for politica and physica reconstruction

The Village Shura: Informd village-level bodies are the primary functioning sructure of
decison-meking 4ill remaning. The village shura (council, or jirga in Pashtu) is an ad
hoc inditution that dlows broad representation and nomindly consensua decison
meking. The word 'shura’, from the Arabic 'mashwara’ (to discuss), is best trandated
from contemporary Dari as 'council or committeg. In some Idamic reigious thought, the
shura is consgdered the ided modd for governance, and many Idamic governments have
used such nomenclature for a varigty of inditutions. Thus the shura, a concept as old as
Idam itsdf, caries cetan meanings and asocidions for mogt of Afghanigan’'s
inhabitants.

Nationa Connotations of the Shura: The shura dso had national connotations in pre-
war Afghanigan The nationa assembly in Kabul was known as the Shura-i-Milli
(nationd shura), and each province had a Shura-i-Woloyati (provincid shura). Also,
before the coronation of a new king or in a naiona emergency, a Loya-Jirga (grand
council) was cdled to endorse the sdection or address the criss. Therefore, in the
past, the shura concept has held ggnificant political currency in the forum of Afghen
politics.

The Make-Up of the Shura: The shura has traditiondly been an advisory council
formed to solve conflicts, resolve disputes, or deliberate on decisons affecting the
community. Such councils are comprised of those whose opinions, negotiating skills
and knowledge of triba and/or religious law are respected, usudly including dders,
religious authorities, and locd influentils. The membership of the councl varies
according to the issue it is confronting. While the council itsdf may have no direct
means of enforcement, its authority is respected, and those who do not comply with
its decisons will find themsaves a odds with the community. In Afghanisan, where
family and tribd affiliations outweigh dl others, noncooperation or excluson by the
community, perhaps to the point of complete ostracism or banishment, is a harsh if
not unbearable punishment.

How the Shura Functions: Any head of household can atend the shura and al parties
atending the shura are dlowed to speak. The process of reaching consensus is entirdy
dependent on the inherent understanding of the participants of the socid hierarchy within
the village. Unless the proper people are represented at the shura, a decison will not be
made. And dl voices in the shura are far from equd. But there is no definitive means by
which to determine the line of authority in the hierarchy. No one is vested with ultimate
decison-making power. But there are certain individuas that cannot be excluded.

Scope of the Shura: The shura can ded with problems or disputes that arise within the
community and it may aso ded with the divison of labor or resources where communa
issues are concerned. For ingance many villages have a mirab—a person hired from
within the community to didribute water via irrigaion sysems. This person serves as a
village cvil sarvant, pad from community resources and responsble for administering
the systems and settling minor disputes. He is respongible to the shura.
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Vaiations in the Shura: Although the concept of the shura is familiar to most Afghans,
the loca rdevance of the inditution is not equaly strong in dl areas of the country. In
many aess, politics have traditiondly been limited to a power dite and the generd
populace has not enjoyed a participatory role a locad or provincid levels. At the village
levd, informd gatherings may have been cdled to ded with problems or conflicts arisng
in the community, but generally decisons were ultimatedly the domain of a few locd dite
However, the pas 23 yeas has tranformed the politics of many previoudy
disenfranchised areas, and these traditiond limits on participation need to be reexamined.

Recommendations:

Ensure Loca Inputs to Shuras: The most successful projects have generdly been
those requiring subgtantia inputs (e.g. labor, locdly avalable materids) from the
village. Once inputs were demanded from the villages, people had a sense of
ownership and became invested in the outcome of every smal project.

Guarantee Informa Access to Authority: Local access to power and resources has
not typicdly been through formd dructures. Authority is edablished and
mantaned through paironage systems. Resources ae often sought through
petition (areza), wherein a person from a village will go directly to an officia for
resources or help with a problem. The patronage sysem is symbiotic due to the
fact that the pairon derives hisher authority from the act of hearing/granting
requests. The patron’s legitimacy would be undermined if he did not engage in
this practice or were unable to fulfill these obligations. From the outsde, such a
system can appear exploitative and corrupt, and it certainly makes fairness of
digribution difficult to enforce. However, it is important to note that if an
expert/outsder is put in the podtion of the patron without accountability to the
population (i.e. without the obligation to hear/grant petitions), this may disupt an
important means by which people can have access Afghans need to locate
themsdves in their socid context. People must be able to engage in face-to-face
encounters and should not be denied this opportunity.

5. International Actors

Codition and Security-Assstance Forces: Internationd  codition forces continue to
operate ingde Afghanistan in the war againg d-Qaeda and the Taliban. At the same time,
an Internationd Security Assistance Force (ISAF) has been deployed to provide a secure
environment in Kabul and build confidence between the remaning factions in the
country, many of which have not fully acquiesced to the Bonn Agreement.

Neighboring Powers: The factions in different regions of the country have been heavily
influenced in the past 23 years by neighboring actors, with whom they have politicdl,
ethnic and/or religious ties. There needs to be a concerted effort to reduce interference in
factiond competition by outdde actors. These actors have contributed to inequities
through assgance in both military and economic matters. Such inputs will destabilize
atempts a ensuring the bdance tha must emerge in  recondructing necessary
indtitutions. Each of the neighboring countries are concerned about co-ethnic dements,
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refugees, terrorism and narcotics. All have some ethnic ties to groups in Afghanistan, but
thereisardative lack of irredentist tendencies.

United Nations and the World Bank: Initidly, a range of internationd/inter-governmenta
bodies will be the primary channd of financid support and expertise to Afghan
inditutions. An effort to harmonize inputs and gpproaches will be critical to ensuring
rgpid deployment of resources as wel as minimizing the tendency to undermine
agreements through competition and differing sandards.

Bi-Laterd Arrangements As politicd inditutions take root, there will likdy be
aggressive efforts on the part of other dates to cement ties to Afghanistan via bi-laterd,
rather than multi-lateral, engagement. In this environment it will become more difficult to
harmonize international inputs and policy. Afghanigan’'s governing inditutions will gain
leverage as aresult — but will aso be forced to serve additiond masters.

Recommendations:

“Afghanization” of Harmonization Politicad and inditutiond <ability requires
that international inputs are harmonized under a sysem of Afghan control.
Executive and legidative powers, as well as legd sovereignty, will be resding
with the Afghan Authority, while the internationd community will have the datus
of “assding” that Authority. The Bonn Agreement vests the UN Specid
Representative with full authority over UN agencies. The World Bank and bi-
laterd development agencies will be operating separately, with coordination, but
not unified control, though a recongtruction steering committee. There are dready
two trugt funds, one under the World Bank and one under the UN, which will
inevitably be much smdler. The ISAF and the codition forces have very different
missons, dthough operating under one ultimae chan of command,
headquartered at US Centrd Command (Centcom) in Florida There will need to
be a nationd planning cgpability edtablished within the Afghan Authority in
Kabul that can reatively quickly make sense of the myriad of internationd actors
in the country.

6. Non-Governmental Organizations (NGQOs)

Prior_Internationad Practice in_Afghanigat Humanitarian agencies on the ground have
grown accustomed to working with relative freedom and autonomy. They now need to
adapt. They will have to work with or be operationdly integrated with UN Secretariat
offices, including the Depatment of Politicd Affars and the Depatment of
Peacekeeping Operations, aid agencies and international military forces. The drategic
framework and dmilar arangements atempted previoudy have not managed to
harmonize the paliticd and humanitarian avenues. This is not a one-way process, as
humanitarian agencies have been operating ingde Afghanigan for a decade, there is
much the political side can learn from them.

The Growth of NGOs In the early 1990s, the UN made a decison to fund Afghan
NGOs—leading to the creation of severd hundred NGOs in a brief period. While some
of these organizations have edablished excedlent track records in the mogst trying of
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conditions, others exiged in name and bank account only. In both cases, these NGOs
were often required to cater to the desires of local commanders, who used the NGOs to
build support within their patronage network. These practices often led to poor resource
digribution and outright corruption This symbiotic reationship tended to increase
commanders individud legitimacy and thus the factiondization itsdf. Many NGOs were
not accountable, which resulted in subterfuge by some and widespread distrust by many.

Nationd NGOs There has been limited experience in Afghanigan with nationd NGOs
The Red Crescent has some history in the country, but was never fully independent of the
govenment. Other former “nationd” NGOs included the Women's Inditute and the
Academy of Sciences. Would nationad NGOs be acceptable to a new adminigtration?
Would they be adlowed to have resources outsde the control of government? Politica
confidence is required to dlow these organizations to function. Resource limitations are
0 severe a present that those in control of resources may present a politica chalenge to
emerging authority.

Recommendations:

Ensure Accountability from NGOs The NGO “busness’ must be transformed.
This mode of operaion had its place in the factiondized emergency environment.
The proliferation of NGOs, that is sure to intengfy in coming months, will result
in the arival of new and inexperienced organizations that could lead to violent
incidents and wasted resources. Ther operations must not contradict ether
nationd or locd draegies for politicad recondruction by facilitating spoilers or
inhibiting popular participation in the process Regisering NGOs is a first step;
fostering a code of conduct for operations in Afghanisan can aso help. There are
dangers in actudly requiring NGOs to be licensed for ther activities, which can
ather unnecessrily limit good works or turn licenang into a new form of
corruption for authorizing officers. There is a baance to be struck between the
need for operationa gpace for effectiveness and accountability to ensure

legitimacy of action.

Build Capecity a Every Chance: In order to fulfill combined roles of building
capacity and ddivering sarvices, there must be Afghan management and
internationad monitoring of expenditure and competence. Afghans will play the
role both of ensuring accountability of the humanitarian and development
“enterprisg”, but will dso paticipate in that “enterprise’ to dart a process of
legitimate Afghanization of the assstance effort.

Fit NGOs into the Harmonization Strateqy: Harmonization is more than mere
coordination, which has tended to be no more than an exchange of information on
activities.  Without overly redricting a degree of podtive independence and
repongble inititive in the assigtance effort, NGOs will now have to do things
differently and participate in more of a common process rooted in a long-term
vison for a stable government in Afghanistan.
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I1. Re-Establishment of Palitical Authority

The Bonn Agreement provides a skeetd outline for the re-establishment of a nationd
political authority in Afghanigan The Agreement envisons the formaion of an Interim
Authority for a period of sx months. The Interim Authority is to consst of three separate
components. an Interim Adminidration, a Supreme Court, and a Specid Independent
Commisson The Interim Adminidration is responsble for adminidraion of
governmentd  functions, control of armed forces, and establishment of, amongst other
bodies, judicd, civil sarvice, and human rights commissons. The Specid Independent
Commisson is charged with drawing up and implementing the sdection process for the
Loya Jirga, which is to convene in six months to choose the Trangtiond Authority. The
Trangtiond Adminigration, in turn, will serve for 18 months and will be responsble for
esablishing a Conditutiond Commisson Until thet time, the 1964 Conditution (minus
the king and parliament), Idamic sharia, and subsequent laws not contrary to ether are
the lav of the land. Of the three initid bodies, only the compostion of the Interim
Adminidration was determined by Bonn. Nether the compostion, nor the means of
selecting the members of the other two bodies, was determined by the agreement.

Therefore the Interim Authority is imbued with two critica, concomitant tasks. The firs
is to fashion a new paliticd environment in Afghanisan, within which the detalls of these
arangements can be negotiated and settled without violence. The second task is to
oversee the initid phases of relief and recondruction in a destroyed nation without solid
politicd or adminidrative inditutions. Each of these efforts will require enormous human
and fiscal resources, and each is dependent on the success of the other. To the extent that
these efforts do not proceed in tandem, they will undermine each other; causng politica
indability on the one hand, and wasting desperately needed resources on the other. It is
posshble to avoid the dictum “govern until you bungle’, if in this process due regard is
paid to the experience of past trangtions and agpplied to the specifics of Afghanigtan,
rather than the usud “muddling through”.

1. Culture of Governance

Legitimacy: “Authority” is power plus the legitimacy of that power. The crigs of
legitimacy in Afghanigan stems from a complete collapse of date dructures. There have
aso been the rampant abuses of power by recent pretenders to the mantle of authority.
Evary govening entity in Afghanigan snce 1978 has committed grave human rights
abuses with impunity and wielded control at greet cost to the people of the country.

Savice Culture The very concept of government in Afghanistan’'s recent hidory is
embodied by the desire of factions and warlords to rule at al codts, rather than to serve
the needs of the population. The traditiona symbiosis between the duty of the population
towards aruler and the requirement of respongbility in kingship has been shattered.

Broad Participation The imperative for broad participaion in the new adminidrative
dructure fulfills severd functions. Due to the factiondization of the country and the
regiond/ethnic tengons that have emerged from the civil war, dl groups will need to play
a role to prevent disntegration of the peace. Additiondly, developing sable leadership
with sufficient cgpacity to govern the country through the coming chalenges requires
broadening the pool of available leaders.
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Leadership—Socid Influence vs. Military Power: Sheer force and the disntegration of
the nonwar related economy have turned the exercise of power over to those controlling
the implements of war. Thus an intricate sysem of socid influence has been disupted
throughout the country. While the former sysem was dso fraught with ethnic, rdigious,
and dass tensons, the result now is that many of the individuas who held respect in the
minds of the people do not have the necessary power to wield that influence.

Trangtiona Oppostion No matter how broadly participation is fostered, or how many
peeceful attempts a compromise ae made in the coming period, certan groups and
individuds will remain a odds with leadership and adminidrative decisons. Rather than
planning for the bed-case scenario (that dl parties will come to an accommodation),
there must be mechanisms in place to alow for oppogtion that does not have to resort to
force. There are far too many potentia spoilers in and around Afghanistan a the moment
not to plan for means by which oppostion can be expressed outside of the Interim and
Trandtiond Authorities.

Afghan Loydty: Thereisaperception in the Western mediaand in the US Government
that Afghans are mercenary; they have areputation for defection and a culturein which it
is acceptable to change sides despite contractua- style commitments. However, indability
of politica relationsisadirect consequence of the insecurity of the last 23 years. It istrue
that many Afghanswill sdl their services as gunmen. Many of them—with US
encouragement—took up arms as young boys two decades ago, and now that is the only
skill they know and the warlords remain their only employer available. Thereisa
fundamentd divison in Afghan palitical thinking between gaum, defining those
relationships that are based on blood, and which are permanent; and gund, which are
relations based on temporary need and opportunity. This divison needsto be seen asa
rationa response to palitical insecurity; not asamord failing that somehow places
Afghans beyond the pale of mord discourse.

Recommendations:

Security: There must be a secure environment within which a new culture of
governance can emerge. Insecurity provides legitimate and illegitimate reasons
for cetan dements to assat control ands exploit insecurity to gan authority.
These are the circumstances under which the Tdiban emerged and consolidated
authority.

Re-Connect Power and Legitimacy: There needs to be a re-connection between
individuds and inditutions that people beieve should be vested with authority,
and those that actudly widd power. The exigency of the Studion in Afghanistan
gives legitimacy to the procedure and substance of Bonn a present, but that
legitimacy needs to be under-girded immediadly.

Trandorm the Pursuit of Privilege into the Responsbility for Governance There
musgt be a trangtion from the pursuit of power, and the privilege of “ruling”, to a
savice culture within the new inditutions of the adminidrative authority. The
minidries divwied-up among the factions within the new government must not be
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treated as poils, but rather as respongbilities. These responghilities provide an
opportunity for the military/factiond leadership to prove their politicd viability.

Foster Participatory Governance: Genuine participation needs to be encouraged
by dlowing emergent leadership to filter into the nationd system. Legitimate,
cgpable leadership smply will not take root if it is appointed from the center
instead of selected by the people.

Empower Socia Leaders Locd leaders who owe ther authority to respect for
inditutions or past individud leadership (teachers, mullahs) must be dlowed and
encouraged to engage in the reconstruction process.

Creste a Mechanism for Trangtiond Oppostion In the padt, internationa
trangtiond adminidrations have lacked a separation of powers, effective locd
participation, or any space for oppostion during the trandtion. In turn,
internationd administrators have a tendency to foster “governments of nationd
unity” to assume the combined legidaive and executive powers they widd. This
may be convenient, and gives he gppearance of unanimity and an orderly transfer
of power as an exit drategy. In redlity, it breeds an absolutist form of power that
forces any kind of oppodtion to be outsde the acknowledged scheme of
trangtional governance; and new or old factions will protet and express their
grievances in the way they know bedt, by taking up ams If trangtiond
adminigrations—internationd or Afghant—do not adlow for, or indeed encourage,
legitimate oppodtion during the trangtion, there can be no expectation of space
for this in successve regimes. Not only does this result in a sructurd denid of
basc politicad rights, including freedoms of expresson and assembly, but it will
foment outright violence and amount to a nullification of the trandtiond exercise.
There needs to be consderation of a forum for aring political grievances outsde
the danding bodies of the Trangtiond Authority, and in advance of the drafting
of aconditution.

Identify Non-Contractua  Sources of Commitment: Afghans are cgpable of
deding with one another and with others in a rdiable fashion. Like everyone dse,
they will do so warily and cautioudy. But red compromise and agreement are
achievable. Succeeding in this requires a sendtive agppreciation of the bass for
loydties and for fulfilling commitments This may not be the same as Wedern
dyle understandings of the black and white letter of the contract. It may instead
be rooted in more amorphous qualities of charismatic leadership, socid ownership
and support, perceptions of higory and fairness, traditiona identities, evolving
balances of power and avariety of other factors.

Do Not Rdy on “Free and Far” Elections: The conventiond notion of
internationdly organized or supervised “free and far” dections, undersood to
result in a winner and a loser, may not resonate in Afghanidan as a legitimae
source of authority for the winner, and therefore may not be followed, in
contractua terms, by any kind of transfer of power. Instead, without attention to
non-contractua sources of authority, eection results may be a best one factor in a
sdf-evolving baance of power, and a once sdf-defeating and a return to past
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conflict as those results are chalenged. Such “free and fair” eections would more
save the convenience of the internationd community, to fadlitate externd
recognition of an Afghan party, than it would result in a stable and sustainable
governmert.

2. Representation

This mogt fundamental of politica questions pervades every aspect of the process of re-
edablishing politicd authority in Afghanistan. Although the sdection of parties involved
in fashioning the Bonn Agreement narrowed representation for the purposes of choosing
an Interim Authority, not even the paticipaing parties clam to be representative of
broad swathes of Afghan society. Thus the project of determining how representatives of
al segments of the Afghan population should be chosen is enormous.

The Loya Jirga: An emergency Loya Jirga is to be convened in 9x months time. That
Jirga will be regpongble for sdecting the Trangtiond Authority, which will govern
Afghanigan for 18 months, and which will formulate Afghanigan’'s new conditution
The membership make-up and sdection criteria are to be determined by a Specid
Independent Commission to be established by the Interim Authority. It is essentid that
the odection process for the membership of the Loya Jirga encompass the
representational concerns encapsulated below.

Higory of the Loya Jirga: The inditution of the Loya Jirga itsdf does not have a clear
history. The last use of the Loya Jirga that is widely regarded as legitimate was in 1964,
when the new condiitution was promulgated. That Condtitution also codified the role and
make-up of the Loya Jirga. In the 30 years prior to that, it was notably used in 1941 to
affirm the King's neutrdity policy during World War 1. Prior to the 1964 Condtitution,
the method of membership sdection was by the king, with the gpprova of the provinces.
Due to this arrangement, the inditution has largely been perceived as a rubber stamp for
the monarchy.

Election and Sdection It is dso unclear whether representatives, in some cases, are to be
elected or sdlected. It is clear that the members of the Specid Independent Commission
are to be sdected (but not by whom). There is dso a need for locd and provincid leve
leadership that was not even contemplated in the find text of the Bonn Agreement. If this
leadership is to be gppointed by the Interim Authority, careful attention will have to be
pad to appointing respected officids. The monarchy had a hisory of gppointing
provincid governors from provinces other than those they ruled. The provincid
governors were then responsble for choosng the locd representatives to the Kabul
governmentt.

The Equipopulation Principle: This principle is a fundamentd rule of farness in
representation. This rule requires that every voting unit (whether an individud or a
digrict) have an equd vote, and that each representative represents an equa number of
voters. Regardless of the means of dection, if dections are to occur, fairness suggests
that each elector have an equa voice.

Geographic vs. Proportional  Representation: One key digtinction to be decided on is
whether representatives will be sdlected on a geographic bass, or on the basis of some

12



Considerationsfor Poalitical and I nstitutional Reconstruction in Afghanistan

other representative criteria, or some mixture of the two. In the case of dections abiding
by the equipopulation principle, this will be a decison between decting representatives
from adminidraive entities (such as didricts or provinces) or eecting candidates
(individuds or parties) based on their receiving a certain proportion of the overal vote.
There ae many possble vaiaions within each of these basc modds (eg. multiple
member didricts, bicamerdism, and minimum percentage requirements), but each modd
has advantages and disadvantages that may be criticd to the success or falure of
Afghanigtan s future political arrangements.

A Mixed Precedent: The 1964 Congtitution creasted a mixed bicamerd sysem (the
Shura) with a Woles Jirga (House of the People), whose members were elected
from equally populated didricts, and a Meshrano Jirga (House of Elders), whose
members were sdected by the King, Provincid Councils, and by direct eections
in the Provinces. In the firs dections, candidates were dected as individuas.
Political parties did not yet exigds and the laws alowing their cregtion were
delayed until the population had some experience with eectord palitics.

Geographic  Representation:  This sysem would have locd adminidrative entities
(provinces or didricts) sdlect representatives according to the number of people to be
represented within that jurisdiction For instance, each province could be broken into
digricts, with each didrict containing 50,000 people. Each didtrict would be able to sdect
one representetive. Such a system would ensure that the nationd representative body had
geographic representation as well. Geographic representation can function as a neutra
proxy for ensuring ethnic representation. However, as this form of sdection is
magoritarian, ethnic and politicd diverdty within jurisdictionsis limited.

Enumeration: Creeting voting jurisdictions that ae equaly apportioned will
require a thorough and credible enumeration of the population. Annex Il of the
Bonn Agreement (Request to the United Nations by the Participants) cdls for the
UN to regigter voters in advance of the fird generd dection to follow the
adoption of the conditution, and to conduct a census of the population. There is
Ubgtantid  disagreement among Afghans and the internationd community as to
the sze and compogtion of the Afghan population. Therefore this work must be
done with the utmogt attention to both accuracy and transparency. It is worth
noting that sdlection of participants in the firg Loya Jirga is likdy to take place
without thisinformetion.

Existing Administrative Boundaries: At the moment, adminigtrative boundaries in
Afghanigan (digtrict and province) are not based on numericad equdity. Even the
exact number of provinces is debated. Legidative didricts will have to be
reapportioned.

Refugee Population: During the last 23 years of war, an edtimated 1/3 of the
Afghan population left the country. It may be necessary/desrable to incorporate
this population into new politicad arangements. Refugees could be dlowed to
choose a geographic area to identify themsdves with. If geography is the basis of
choosing representation, giving a vote to refugees as a separate community could
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cause a geographic/ethnic imbalance, as certain areas are over-represented in the
refugee population.

Proportional  Representationr A system of proportiona  representation  would  dlow
politicd paties to vie for support on a regiond or natona bads rexlting in a
proportional stake in the government based on the percent of the vote captured. A sysem
of proportiona representation will likely ensure ethnic and political diversty. However, a
system of proportiond representation requires political parties and does not ensure
geographical representation. The Afghan people have limited experience with a dable
politicadl system that includes politica parties. There is a danger that political parties in
the center and populated by dites will dominate al representation. Likewise there is a
danger that hadtily organized political parties with disparate funding levels will cause a
few wdl-funded organizations to capture the vote. This degree of centrdization may
undermine loca leadership, which is presently the mogs intact leadership in Afghan
society. A sysem of proportiona representation will not require an enumeration that
leads to re-didtricting prior to afair election process.

Individua  Sdection  Criteria:  Articulding the sdection criteria for non-elected
representatives (eg. for the Specia Independent Commission and the Loya Jirga) will be
a ddicate process. The Bonn Agreement dates that the members of the Interim
Adminigration were sdected on the “bads of professona competence and persond
integrity ... with due regard to the ethnic, geographic and redigious compostion of
Afghanigan and to the importance of the participation of women.” One over-riding
criteria; not included in this lig, is power. Which of these criteria will be preeminent in
choosing the compostion of future bodies? Will there be some mechanism to ensure that
a basic minimum of membeas meding ceatan “objective’ criteria, such as ethnicity,
gender, and religion, are chosen?

Ethnicity: Meaningful representation of every ethnic group in the country is essentia for
the new govenment’s legitimecy. Years of fighting and disenfranchissment have
increased ethnic tendons, and these must be dlayed through participation in the new
governing authorities. However the means to achieving baance are fraught with peril.
Edtablishing quotas for ethnic groups requires exact enumeraion, and limits the potentia
of groups to increase ther representation. Also, if sdected on the bass of ethnicity,
representatives may be less likdy to act on behaf of the whole populaion. In generd,
such a sysem would posshly increese ethnic divisons, making the populaion fed as
though they cannot be represented by anyone outsde of their own ethnicity. Overdl,
geographic representation may provide ethnic diversty. But in didricts where there is a
mixture of ethnic groups, a mgoritarian system of eecting a sngle representative may
mean that many are left feding un-represented.

Gender: Following the demise of perhaps the most dramaticaly and explictly
gender-repressive regimes in modern times, addressing the role of women in Afghan
society has politica ramifications that extend beyond those normdly associated with
politicd evolution in traditiond societies. The most urgent needs of women in
Afghanisan are those of Afghan society as a whole: namely food, shelter, education,
hedth care and freedom from armed conflict and landmines. However ensuring due
atention to the needs of women will require more than smply directing programs
towards them.
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Recommendations:

Edablish a Sound Bass for Assessng the Question of Representation There are
dill too many unanswered questions to address the issue of adequate
representation during the interim and trandtional periods. Participation a Bonn
was narow. The sdection criteria for membership in the Loya Jirga, and for
membership in the Specid Independent Commisson to determine the criteria for
the Jirga, are entirdy unclear. The number and compostion of the population is
imprecise. The modd for sdection criteria can affect the long-term models for the
kind of government to be entrenched in the conditution. The timetable is swift. A
better understanding of the location and make-up of the populaion, as well as the
likely desirable modd for the future government, may need to be rapidly assessed
if the political question of representation is going to be meaningfully addressed.

Devdop a Politicd Formula for Ethnic Diversty: Afghanigan’s higory is retold
through each ethnic prism. Dominance by one group has been one modd of
overcoming this question; but it is no longer a workable or desrable one. At the
same time, ethnicaly-based factions have bred internecine conflict. Ethnicity will
need to be one factor in aformulathat is rooted in other principles.

Guarantee a Pdliticdl Role for Woment Women must have access to the political
process. The degree of “publicness’ of this role will have to be mediated through
locad and nationd culturd norms, but it cannot be relegated to a list of secondary
issues to be taken up once more pressing issues have been addressed.

3. Structural Issues

The ovedl divison of authority between and among nationd inditutions and locad or
provincid levd indituions is the other macro-political question to be addressed in the
coming period. Egablishing a stable political environment will require a balance between
diffuson of authority among inditutions to creaste checks and baances, while a the same
timeavoiding dehilitating factiondization

Consociationa Model: Severd Afghan groups have advocated in recent years for a
federa-type system that would grant relaive autonomy to various regions of the country.
This modd is in response primaily to naionwide ethnic and tribd divisors, and the
desre to guarantee basic rights for each minority population. Afghanigan's hisory of
political centrdization is associated in the minds of many with represson. At the same
time, de facto regiond autonomy hes exised for much of Afghanigan’'s higory,
epecidly over the last 23 years. Regardless of the ultimate form, some degree of
authority will have to be devolved to the locdl levd.

Separation of Powers The Bonn Agreement has cdled for the edablishment of an
independent judicary while edtablishing a unified executive and legiddive authority for
the inteim. There must be dear didribution of authority and dispute resolution
mechanisms in place to avoid conditutional crises. Iran’s recent experience provides a
cautionary tale, wherein there is an dected parliament that has been repeatedly Stripped
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of its authority by a supreme religious council whose relationship to the parliament is not
clearly defined.

Recommendations:

Devolve to Locd Government: The sdection or appointment  of
regiond/provincid/municipd  governors  will be a citicd short-term  issue.
Higoricdly, provincid governors were appointed from the center, and were often
not from the area they governed, causing tensonswith local leaders.

Egablish a Commisson on Locd Governance: As part of the Bonn process, the
Interim Authority may condder edablishing an additiond body, namdy a
Commisson on Locd Governance to build on wha leadership is intact in the
country; to generdly address the specific chdlenges of dividing responghbilities
between the centre and the provinces and didtricts; to foster loca participation in
nationd recondruction; and to ensure locad paticipation in nationd inditutions
and decision-making.

Consult _on  Centra  Representation  to  the Regions: Appointments  of
adminigrative daff of centrd authorities, such as governmentd ministries, should
be made in consultation with local authorities.

Ensure a Culture of Separation of Powers: A missng piece of the doctrind
evolution of internationa trangtiona adminidrations has been the rather obvious
concept of separation of powers. Executive and legidative powers have been
vesed in the hands of a dngle supreme globd governor, the “Trangtiond
Adminigrator”. Nationd histories of @bsolute authority involved the digtribution
of power from a monach to multiple governmentd inditutions through
conditutional processes, both violent and nonrviolent. So too in internationaly-
organized or sponsored trandtiond  arrangements, comparable  congtitutiona
questions have to be tackled during the trangtiond period if they are going to
have any future afterwards. The very purpose of the trandtiond period should be
to give space to a “culture of governance’ that may not otherwise get it.
Therefore, in the shift from the interim to the trangtiond period in Afghanigten,
there should be as soon as possble a separation of executive and legidative
power, even in advance of findization of a conditution. Otherwise, a new
condtitution will not only have to contend with the factiondism of the padt, hit it
will not even have a fertile ground prepared from which it can grow: it will have
to compete with the contrary culture of unified, absolute authority of the recent
trangtion.
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I11. Ingtitutional Reconstruction

In addition to edtablishing a sable, representative government, inditutions responsble for
implementing the work of government need to be esablished. This consderable
undertaking requires long-term commitment of resources and atention. The chalenge of
recondructing Afghanigan will require competent, non-sdf-interested leaders and
implementers.  Initidly, some subdantid portion of budgetary inputs and technica
competence will come from abroad, providing further chalenges to domestic leadership.
Smilaly, the most devastated and neglected regions of the country will require inputs
from regiond centers Thus thee must be an immediae focus on inditutiond
recongruction a dl levels of government and society.

1. Priorities

Basic Needs. Deveoping inditutions that can hep the Afghan people to provide for ther
most immediate needs will be a top priority. The sectors of food and agriculture, heath
care, education, and demining are clear top priorities to sustain the populaion and
dabilize the environment. Larger infradructure projects, requiring grester financid and
technical inputs, will increase as government stability and capacity increases.

Human Resources. Afghanigan’s grestest loss was its human resources. A program is
needed to bring back talented, educated and trained Afghans to work and help rebuild the
country. Many are currently stuck with menia jobs in Pakistan and can be induced to
return. Other Afghan dite or intdligentsa in the wider diaspora may aso be atracted
back for the short term to help build locd capacity, but they may require internationd
sdaies. The International Organization for Migration (IOM) has initiated such projects.
Alternaively, a Voluntary Services Overseas (VSO)-type plan could be implemented,
whereby “volunteers’ ae given minimad sdaies and provided with travd and
accommodation expenses.

Recommendations:

Conduct a Skills Audit: A rapid and sysematic assessment is required of the
exiging human resources and levd of education and training amongst the
population. If this task is not given importance in the beginning, it will probably
never get done, as is typicd in pagt trangtions It is difficult to build a public
savice, and therefore dtaff a nationa bureuacracy, without knowledge of the gap
between avalable resources and requirements. It is equdly difficult, and
potentidly misguiding, to determine any intenationd role in asssing the
nationd adminigration without knowledge of Afghan capacities Otherwise,
Afghanization of the process can be undermined: internationds doing jobs that
Afghans can do, or not doing jobs that Afghans cannot do, will distort the
outcome and sugtainability of intdtitution-building.

Ensure Capacity-Buildng for the Trangtiond Authority: There needs to be a
degree of independence from funding/donor sources o that Afghans themsdves
have something to bring to the table. There can be some conflict of interest if the
agencies respongble for outlining the requirements for capacity-building are aso
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providing the internd resources for implementation required by the nascent
politica authority.

2. Fairness

One explanation proffered for the collapse of Afghanigan’s date inditutions in the past
has been the issue of “fairness’. Inequitability has been identified as a source of deep and
long-term dissatisfaction, and in turn has fuded conflict.

Far_Didribution of Resources: Kabul in particular and other regiond centers dominated
resource digribution in the past. There was a so-cdled “sx mile rue” by which
population centers and a sx mile wide ring around them receved dmog dl of the
resources. Despite the relative hierarchy of ethnic groups in Afghanistan under previous
regimes, poverty was not exclusive to disenfranchised groups.

Accountability: A means of ensuring accountability of decison makers is critica to
building legitimacy. While there is a separae Supreme Court envisoned in the Bonn
Agreement for judicid quedtions, there is no independent means to hold the interim and
trangtiond authority, as wel as the role of the internationd community in its myriad
forms, accountable to the wishes of ordinary Afghans. “Ombudsman” offices have been
created to fulfill this function in the past. However in trandtiond adminidrations they
have tended to be controlled by an executive, and often, therefore, sef-defegting, as they
can be too cautious about criticizing policy decisons or oversights.

Ethnic vs. Meritocratic Balance: Ethnic dffiligtion, rather than merit-based criteria, has
too often been the primary criteria for selection of leadership and professona postions.
A long higory of ethnic hierarchy in Afghanisan fostered educationd and wedth
imbalances which have led to a further imbadance in even merit-based selection. Fairness
requires that broad-based representation and participation will reguire an incresse in
ethnic diversty a al levels. However, farness dso requires that sdection of personnd
for the upcoming recondruction period must aso consder some reatively objective
merit-based criteria

Gender Equdity. The means of incorporating women are likely going to be very different
in village and urban environments. The village shura, for indance, is a primaily
patriarcha sructure by which mae heads of household are the lone decison-makers.
There has been some limited success, however, a indituting women's shuras in rurd
areas. In the urban context there is grester posshbility for women's participation through
the workplace, educational inditutions and other non-governmental organizetions (eg.
the women's council). In Afghanigan, unlike in other countries with a colonia heritage
to draw on, women's rights have been home-invented, which is a unique achievement
and a strong history to draw on to tackle any specific circumstances.

Appointment of Provindd Leadership: In  the past, provincid levd leaders,
representatives or managers tended to be gppointed by the centrd government. Often
these officids were not selected/approved by loca leaders, sometimes they were not even
from the areas they governed. Locd leaders should be the primary resource for
developing and nominating centrally appointed leadership.
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Recommendations:

Develop Objective Didribution Criteriac To ensure far resource-distribution,
criteria for dlocation are needed to ensure resources reach dl areas outsde cities.
This will require Afghan gpprovd, though perhaps with a role for internationd
review and an gpped process with written decisons in the event of denids of
requests.

Create a Mechanisn to Appoint Local Leaderss There should be a locd
nomination process to select local leaders for centraly gppointed functions.

Creste a Trangtiona “Court of Apped”: A mechaniam that functions like a
trangtiona “court of apped” is required, in advance of the findization of nationd
constitutional questions. Without such a mechaniam, the Authority in Kabul could
fail to respond to ordinary grievances and find itsalf isolated and without popular
support.

Edablish a Watchdog Commission In addition to a forma mechanism for
ensuring accountability that may be petitioned by ordinary Afghans with a
grievance, a more andyticd body is needed comprised of prominent as well as
expert Afghan and internationd members to monitor spending and reconstruction.
Such a monitoring Commisson could ultimately become a permanent research
and advocacy inditution for monitoring of Afghanigan’'s politica future and
infragructura well-being.

3. Interface between | nternational, National, and Local | nstitutions

As each inditution defines and develops its role, it will rely on and/or conflict with other
inditutions a different levels. Edablishing a hearty politicd and societd environment,
citicd to the success of Afghanisan’'s new inditutions, will require individuds to
devdop organizationd infra-dructure and share power a dl levels Long-term
integration needs to be taken into account dong with short-term needs. Indability aso
dlows fluidity, and ingtitutions supported by resources now will become embedded in a
new political culture,

Role of Provincid/Municipd Leedership: The role of non-nationd leadership must be
defined. To what extent does any executive authority resde at this level? There must be a
non-Kabul based resource for international, national, and loca entities working on the
ground to meet and settle disputes. Over-centrdization of implementation overseers will
cause substantia bottlenecks and delays in resource distribution and problem solving.

Elites and Ethnicity: Differences between €dites of different ethnic groups are less than
differences between classes within ethnic groups. A universty educated Kabuli Pughtun
may be only dightly more a home in the centrd Hazargat as is the Westerner with some
knowledge of loca language and culture.
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Dependency: Rdiance on the internationd community for a continuous flow of resources
can hamper indigenous development and undermine loca control. Although a short-term
drategy requires “handouts’ in the form of foodstuffs, future programs should focus on
inputswith genera benefit and projects requiring loca participation.

Displacement: The proportion of the Afghan population that has been displaced ether
interndly or internationdly is staggering and, as such, requires specid attention. This has
disupted many traditional leadership structures, and has the potentia to unbaance new
ones as digplaced persons return or resssart influence. Thus, it will be critical to provide a
means by which displaced Afghans can participate at dl levels.

Devdopment of Village-Based Organization Effective recondtruction and participatory
governance will rely on the village organizations Recent experience in Afghanisan and
the region by programs such as the those of the Agha Khan Rurd Support Program
(AKRSP), Oxfam, and UNOPS point to a critical role for village-level organizations in
participatory development and recongtruction. A key dement of these programs is
inditutiond development a the village levd, which provides the framework for
community members to take advatage of outsde assstance as well as to use their own
resources more productively. These organizations can supplement, but should not
undermine, bureaucratic  dructures.  Similarly, community empowerment and loca
governance projects have been tried by the World Bank and other development agencies
in other parts of the world. Despite their short-comings, there is dill great potentid for
such projects to be adapted, from past experience and to the specifics of Afghanistan, to
be worth serioudy considering.

Wagf Model: The idea of an independent village-based foundation like a wagf (an
endowment for religious inditutions which governs and manages separady from
cvil authorities) may be worth invettigation. A smal resource base for projects and
individud or group loans to communities adong micro-financing lines, could
generate gregter locd initiative.

Recent Experience With Shuras: The shura has been explored in recent years by the
rdief  and devdopment community a a decidonrmeking inditution. Severd
organizations have explicitly st out to foser the crestion of “deveopment” or
“recondruction” shuras to act as locd interlocutors. This experience has been mixed, as
dramatic differences are evident between shuras even from one village to the rext within
a given region. Much of the ability to function as a planning and resource digtribution
entity depends on the persondities involved. The ability to interact a the locd level dso
depends sgnificantly on the qudity of organizationd taff responsible for the interaction.
Saff from the region, abet not necessarily from the village itsdf, ae mogt likdy the
best interlocutors.

Paticipation Through the Shuras: Community participation has become conventiond
wisdom throughout the development world. The grass-roots approach is touted in the
dud rhetoric of community participation and sustainable development. Thus the shura
concept at the loca level provides what gppears to be an ided venue for reconstruction
and devdopment: a village-based, representative body, accessble to the entire
community, known for its conflict-resolving abilities, and which is stegped in culturd and
religious heritage. Some assdance agencies have utilized the shura concept, not only to
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dreamline ddivery of assgance and encourage adminigration, but to turn each
community into its own development agency. The locd shura is used to this end as a
springboard for participation, planning, training, and distribution of materid support.

Initisting @ Shura: Typicaly, an NGO fidd worker will contact, or be contacted by,
an influentid member of the community and they will cdl a meding in the village
At this firg meeting, the fidd worker will ask for a gathering of representatives from
each household in the village or villages, and he will explain the process by which the
NGO works. Each sector—eg. agriculture, veterinary, engineering, education, hedlth
—and their range of activities will be briefly outlined.

Role of the Shura: The field worker then goes a to explan tha the village must form a
locd shura to make decisons about development needs and work with the NGO to
implement projects. Because these projects, in a variety of sectors, should benefit most
members of the community, the shura must have representatives from each home in the
village, landowners and landless dike. The shura must aso sdect a representative, who
will act as a liason between the shura and NGO saff. Once the shura has agreed on
which projects are most important to their community, it will megt with the fidd worker
again and work together on establishing proposals for these projects. At this time, ether
the second or third meeting with the community, technicd daff from the various sectors
will probably accompany the fidd worker to discuss programs and proposas with the
community. Although, recent experience has dso shown that elite technocrats do not
necessarily respect loca managers (e.g. the mirab).

Recommendations:

Harmonization Assessment and decisonrmeking for resource didribution must
be harmonized to ensure that resources are uniformly targeted and that dternate
planning and implementation drategies do not undermine the reconstruction
process.

Ensure Domedtic Ownership: International actors must ensure that inditutions and
projects are domegticadly “owned” — requiring full participation in producing and
alocating resources.

Deveop and Support  Village-Based  Organizations: Recent experience in
Afghanigan shows that village-based organizations can be powerful tools for
recongruction. Programs that develop these organizations should be encouraged
through nationd and internationa channels.
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